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Introduction

We are now (hopefully!) exiting from our recent recessionary
period, and many traders who have valiantly struggled through
these tough trading periods are bringing with them a legacy of

trading losses forward. Given the new spirit of optimism that is

Impact on Carry-
Forward of Trading
Losses

emerging, these losses forward can now be viewed in a different
light and seen as an asset of sorts, available to offset against the
trading profits that we hope will now arise going forward. As a
consequence, the rules surrounding the availability of trading

losses forward will be of renewed importance.
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Relief for Losses Forward

Relief is available for tax purposes for trading losses incurred by
a person in certain circumstances. Where the losses are not fully
used in the current year (or by carry-back to the corresponding
accounting period for companies), any excess loss relief may be
carried forward by the same person indefinitely from year to year
and claimed by way of set-off against profits of the same trade (i.e.
itis ring-fenced).* The purpose of this article is to explore the case
law and commentary on what is meant by a trade being “the same
trade” and when it may be regarded as having changed to such a
degree that it is no longer “the same trade”. We will also examine
when a trade will be deemed to have been permanently discon-
tinued, as opposed to merely being in “temporary abeyance”.

Same Trade

Although the trade must be the same trade (i.e. “that trade”) for
the purposes of the relief (allowing losses forward to be set off
against profits of the same trade), the legislation does not provide
any assistance in relation to what may be considered the same

trade.

The provision allowing for the losses does not make any reference
to a requirement that the trade be operated continuously.
However, where there has been a permanent discontinuance of a
trade (as opposed to a temporary abeyance?) after which the trade
is set up again, re-established or carried on in another form, this
is regarded as a new trade. The significance of this is that it is not
regarded for tax purposes as being the same trade.? The effect
of a permanent discontinuance is that the trade is not regarded
as being the same trade, which results in the disallowance of the
losses.4 Therefore, when considering whether a trade constitutes
“the same trade”, it is necessary to look at not only whether the
trade is the same on a practical level but also whether there has
been a permanent discontinuance of the trade and, in particular,

what is meant by a permanent discontinuance.

In the Taxes Consolidation Act 1997 (TCA 1997) there are a number
of specific statutory situations that give rise to a permanent

discontinuance:

> Where a person actually ceases to trade, this may (depending
on the circumstances) be regarded as a permanent discontin-
uance of the trade (and certain rules in relation to the basis

of taxation on the cessation of trade will apply).5
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> Inparticular, the death of a person is (generally) regarded as
a discontinuance of the trade. This is the case even if the
trade carries on after the death of the owner® and the trade is
clearly the same trade with no alterations, albeit with a new
owner. However, in this situation the successor to the trade

(unless itis the spouse?) is treated as setting up a new trade.?

> In addition, where a person is carrying on a trade and that
trade becomes carried on by another individual or partner-
ship, it is regarded as having been permanently
discontinued.? Although it is clear that a change of proprie-
torship (to another individual or partnership) amounts to a
permanent cessation of the trade, there is no specific refer-

ence to the trade becoming carried on by a company.

Other than those particular situations, the meaning of discon-
tinuance and/or permanent discontinuance is left open.

From a corporate perspective (although it does not relate directly
to the issue considered in this article, i.e. whether a trade is the
same trade or in what instances a permanent cessation will be
deemed to have occurred), it is worthwhile noting that there is a
further rule impacting on the availability of losses for companies.
The change in ownership of a company per se does not result in
the disallowance of the trading losses arising to that company.
However, the losses will be disallowed™ where:

» thereis a change of ownership of a company and within any
three-year period of that change in ownership there is a
major change in the nature or conduct of the trade; or

» at any time after the scale of the activities in a trade carried
on by a company has become small or negligible and before
any considerable revival of the trade, there is a change in the

ownership of the company.

Same Activities

Where there is no obvious/statutory permanent cessation of
a trade, it is necessary to move to more general principles to
ascertain whether there has been an alteration to the trade such
that the trade is no longer to be regarded as “the same trade”.
When trying to determine whether the “same trade” is being
carried on, it is necessary to ascertain what exactly is the trade
that is actually being carried on. Once this is determined, it is
necessary to make the relevant comparison between the two

to look for the required degree of sameness. Given the fact that



many traders will have been forced to adapt their trade in order to
survive in the recent recessionary times, the question of whether
the trade remains the same trade after the necessary changes
have been made is obviously very topical.

Time of Comparison

Logically, the current trade must be compared to the historical
trade for this purpose. However, because the nature of a trade
may vary or change over time, it is necessary to decide to what
element(s) of the historical trade the current trade must be
compared. When an old school friend says “My, haven’t you
changed!”, it is likely that they are comparing the current, svelte,
urbane and successful you to their memory of (perhaps) the
slightly less sophisticated you whom they have not seen since
the Leaving Cert! In other words, there are two clear points of
comparison. However, it is not so clear for tax purposes what
historical point in time the current trade is to be compared to.
In addition, a trade may have a number of components, and
therefore it is also important to determine whether the trade in
question comprises a single trade or a number of trades being

carried on together.»

It has been held that for loss relief purposes the comparison
between the current trade and the historical trade must be such
that the current trade is compared to the trade carried on at the
time that the losses were incurred. Therefore it is not a matter of
looking at some generalised essence of the trade over a period of
time but, rather, considering the activities of the trade in the years
when the losses were incurred and seeing what the main compo-
nents of the trade were in those years. Likewise, the activities/
components of the trade in the current year are ascertained.
Provided that the components are the same when compared on a
year-against-year basis, the trades should be regarded as being
the same.?? It is necessary therefore to look at the whole of the
trade at the time when the losses were incurred and to consider
every activity that went into that trade (in that year) and compare
this with the activities being carried on in the trade in the subse-

quent year that has profits against which the losses are to be set.

Bundle of Activities

The courts view a trade as being a bundle of activities, which activ-
ities may change over time. However, for the purposes of working
out whether there has been a change, or it is “the same trade”, it

is necessary to consider the entire bundle of activities at the time
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when the losses were incurred and the bundle of activities at the
time when the losses are claimed. The analogy of the “bundle of
sticks versus odd sticks” is useful when considering the premise
that a trade differs from the individual acts that make it up. If the
bundle of activities included different activities at the time when
the losses were incurred from those at the time when the losses
are claimed, this is likely to be a change, with the effect that the
trade would not be the same. Therefore it is necessary to compare
like with like and to establish what were all of the activities carried
on at the time when the losses were incurred, and then to carry out
a direct comparison between the bundle of activities at that time

and the bundle of activities now carried on.

Matter of Degree

If the bundle of activities is not entirely identical, a question arises
of whether the trade is “the same trade”. The authorities indicate
that this may be a matter of degree. In other words, to the extent
that there are differences between the activities of the trade in an
earlier year and the current year (at the time when the losses are
claimed), whether the trades are the same is going to be a matter
of degree. Where there has been a substantial change in the
activities of the trade, this could potentially be regarded as giving
rise to a discontinuance of one trade and the commencement of

a new trade.”

It would seem that when comparing the bundle of activities
carried on at each stage, a reasonable, objective approach should
be taken by considering what the “man in the street” may think
and how he might look at the relative scales of the activities

carried on.*

Division

Where there is a division of the trade into two parts carried on by
different persons, the view is that, despite the fact that they may
be largely similar to the trade carried on previously, neither of the
trades subsequently carried on would be regarded as “the same
trade” as the trade that existed before it was divided.”

Cessation of Activities

Where all of the activities of a trade cease, this may amount to a
discontinuance of the trade (depending on the circumstances).
However, where only some of the activities of the trade cease,
itis less clear whether there has been a cessation of the trade,

and it may be that it is a matter of degree whether the trade has
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effectively been discontinued.™ It has been held in an Irish case
that where a part of a trade was discontinued and subsequently
resumed after a period of nine months, the trade had not been

discontinued,” even where the resumption was on a lesser scale.

Indefinite cessation

To be regarded as a permanent discontinuance, it is not necessary
for the discontinuance to be “everlasting”. The trade will be
regarded as having been permanently discontinued if the trade
has been discontinued “indefinitely”. What is meant by indefinitely
is also not entirely clear, but it is understood that if the implication
of the facts of the case is that a trade is only temporarily in
abeyance (for example, to allow repairs of a premises), the trade
would not be regarded as permanently discontinued.?® In other
words, if it is possible, from the facts of the case, reasonably to
say that the cessation was only of a temporary nature, the trade
should not be regarded as permanently ceased, so that when it
resumes it should arguably be “the same trade”. This will require
clear evidence of an objective nature supporting the intention
of the proprietor to resume.** The economic downturn and the
financial difficulties that ensued for many traders have inevitably
had an effect on the trades that they carried on before the
downturn. Many traders will have found that their trades became
negligible or temporarily ceased for various reasons, ranging
from a decimation of their trades due to the downturn, to the fact
that they were distracted from the day-to-day running of their
trades because they had to focus on dealing with the banks etc.
in relation to their financial difficulties. Now that many of those
traders have dealt with their financial issues, they will wish to
turn their attention back to resurrecting their trading businesses
and they will be anxious to preserve their trading losses forward.
Whether their trades will be viewed as permanently discontinued

or only in temporary abeyance will be very important to them.

Intention to resume

Even if it can be established that the activities of the trade are
the same (i.e. the bundle of activities) at the material times, it is
still necessary to examine the length of time between the year in
which the losses were incurred and the year in which the losses
are claimed, to ascertain whether there have been any significant
events in that period. Despite the fact that the trades may, for all
intents and purposes, be identical, the losses forward may still be
disallowed if the trade had ceased indefinitely or otherwise been

permanently discontinued.* If a cessation had occurred in the
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intervening period, it is critical to establish that there is objective
evidence of the intention of the taxpayer merely to keep the trade
in temporary abeyance and to resume it at a future time when a
favourable opportunity arose. An inability to provide this kind of
evidence may result in a conclusion of permanent cessation and
disallowance of the losses. The position in relation to a forced
temporary abeyance, which was not intentional on the trader’s
behalf but an unfortunate consequence of the distraction of
financial difficulties, is untested but likely to be of relevance going
forward.

The circumstances and the activities carried on and the efforts
made to keep the trade going, or to revive the trade, may tend
to support a contention that there was an intention to resume
the trade. For example, attempts to negotiate with insurance
companies and rebuild the premises after a fire may exhibit the
intention to rebuild and reopen, thereby showing continuity even
though no sales are made.?3 Likewise, where a business has
ceased for a period of time to facilitate a move to a new premises,
this may tend to illustrate a continuing intention that the closure
should be only temporary (again, provided that ultimately the

trades are the same on resumption).?*

It has been held that where there has been a resumption of a
trade (assuming that the trades are identical), the critical issue
is what the intention of the proprietor was with respect to any
intervening period of cessation.? The inability or failure to call a
witness or to provide other evidence supporting the intention to
resume the trade (at some stage) has led to a finding of permanent
cessation in circumstances where the trades were for all intents

and purposes identical.

Actual length of hiatus

Once the intention to resume the trade can be established
sufficiently clearly and with enough evidence, it would seem
that the period of time for which the trade had ceased need not
necessarily be short, and in some cases a trade has been held
not to have been discontinued where the company had not
obtained any business in six years. However, such a case could
be regarded as exceptional, and there was clear evidence that,
although there was a very considerable period of time between
the discontinuance and the company actually obtaining any
business/customers, the company carried on performing its
internal functions, such as holding meetings, looking for business

etc., but was unsuccessful.?® There is nothing in the legislation to



suggest that you must trade profitably or successfully; and it must
be assumed that as long as the “profit motive” required under
the badges of trade exists, an argument can be made that the
trade continues. There is, therefore, authority to suggest that it
is possible to have a lengthy break before having new business
without giving rise to a permanent cessation — provided that the
intention to continue can be demonstrated. It can logically be
argued that until the trader formally makes the decision to close

its doors, the trade continues.

Summary

It would appear that the assertion that every cloud has a silver
lining may hold true for those traders who have incurred trading
losses during the recession. Although the accumulation of the
trading losses was undoubtedly difficult to endure, the fact that
these losses should now be available to shelter future trading
profits of the same trade should bring some relief. The crucial
matter for those traders will be to ensure that the losses are
indeed available to carry forward against the same trade and are
not unintentionally, or unfairly, lost to them. There are a number
of key elements involved in determining whether a trade is the

same or not:

e Where there has been an organic growth in the trade over a
long period of time, the trade may be regarded as being the

same at all times.
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e A sudden change in the nature or scale of the trade could
resultin a finding that the trade has altered. This is especially
the case where there has been a division of the trade into two
or more separate trades.

e The death of the proprietor, or a change in ownership, is
regarded as the cessation of the trade and therefore leads to
aloss of the loss relief because the trade (even though it may
have continued uninhibited by the death of the owner) is
regarded as being a new trade thereafter.

e Apermanent cessation for any other reason will also have the
result that the trade (albeit that it may be identical) is no
longer the same when it resumes.

e The length of the period of cessation is not necessarily
determinative. The crucial componentis more likely to be the
intention of the trader at the time of the cessation and the

availability of objective evidence to support that intention.

The main principles to be applied may be summarised in the

following flow chart.

Conclusion

Obviously, every trader will have his or her own unique set of
facts when considering the availability of trading losses forward,
and whether the same trade is deemed to exist or the trade is

Figure 1: How to determine whether a trade is “the same trade”

Trade
N \ Vv
Death Carried on by another Change in activities
individual/partnership I
Intention to No intention Spouse as Other as Division of Amalgamation Gradual or Sudden
resume to resume successor successor activities of 2 or more organic large
T into 2 or trades into changes to changes to
more trades one trade trade trade
Actual
resumption
' a
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considered to have permanently discontinued. The principles
outlined above should provide a roadmap to assist in determining
whether value can now be derived from historical trading losses
in what, one would hope, should now be more profitable times.
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conducted by Milward in regard to these houses and that conducted
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Special Commissioners. This appears to support the conclusion to
which | have come in the present case.” Lord Carmont in the same case
agrees stating that; ‘They treated the matter necessarily as a question
of degree, and they decided that the company’s former trade ceased
in October 1953, and that a new trade was thereafter carried on by it.””

Lord Guthrie in the same case also agrees and states that:
“As the Special Commissioners say, it is a question of degree
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discontinuance of a trade and the commencement of a new one.”

See Rolls-Royce Motors Ltd v Bamford (Inspector of Taxes) [1976]
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evidence to justify their finding; and we must answer the questions
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See /G Ingram & Son Ltd v Callaghan (Inspector of Taxes) [1969] 1 All ER

433, Lord Donovan:
“There is no dispute between the parties that the expression
“permanently discontinued” in relation to a trade, where it
appears in s 130 of the Income Tax Act 1952, does not connote a
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in which it arises, and must obviously be answered in the light of the
facts which are known at the time when the assessment for that year
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onlytemporarily in abeyance (eg to allow of extensive reconstruction

“Same Trade”?: Impact on Carry-Forward of Trading Losses

21

22

23

24

25

26

orrepairofthe company’s trading premises), then clearly it would be
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period no 2 in fact gave evidence; and if the taxpayer company’s
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any such evidence in the Case, and indeed no suggestion that any
such evidence was given.”
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Scott VC:
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referred that the original business had been followed, in a temporal
sense, by a new business. The question in each case was whether,
for income tax purposes, the new business could be treated as a
continuation of the original business. In deciding that question the
intention, or the lack of intention, on the part of the parties was of
crucial importance.”

See Kirk and Randall Ltd v Dunn (Inspector of Taxes) [1924] 8 TC 663:
“but during those years, to use the language of the Case, it persisted
in seeking for business - business which, if they got, they would
have had to finance somehow and to carry out which they would
have had to acquire plant and workmen whether the business
was in this country or elsewhere. But they did not get business.
They had their directors all the time, and the directors drew their
fees, and their secretary drew his fees; and they also had bills for
typing and so on, and bills for legal services; and | see they had
workmen’s compensation to pay. Now the legal expenses and the
stationery charges, and the directors’ travelling expenses, which
are a large sum, are connected with their efforts to get business,
but they did not get any. That went on till 1920, and then they did
get something. For the moment | say no more than that they did
get something in 1920. In those circumstances the contention must
be quite unarguable that on that statement only they began their
business in 1920 merely because for the first time somebody yielded
to their solicitations for a contract. | do not think that could be said
fora moment. Because in the middle of a great career a company, or
stillmore an individual professional man, might have a year when he
was holding himself out for business, or the company was holding
itself out for business, but nothing came, yet that would not effect a
break in the life of the company for Income Tax purposes.”





