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Employee share schemes
come with tax pitfalls
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Sinéad '

Mansell

mployee shareincentive
schemesareincreasingly
used by companies to
reward employeeloyalty
and also to subtly align
employeeand employer goals. They
can secure employee engagement
both in their own role and in the
organisation as a whole; think of
those super jovial Microsoftemploy-
ees you've seen shouting their sup-
port in YouTube clips of Microsoft
conferences.

Under Irish employee share
schemes, an employer allocates free

ordiscounted shares to theiremploy-
ees or grants them an option to
acquire shares in the employer’s
company or a connected company,
benefitting both the employer and
the employee in a win-win situa-
tion. However, if not correctly han-
dled the tax complexities surround-
ingthisemployee remuneration can
take the gloss off the reward for the
employee.

To complicate matters further there
is a mind boggling array of scheme
types in existence e.g. Approved
Share Options, Unapproved Share

Options, Share Awards, Approved
Profit Sharing Schemes, Discounted
Share Schemes, Restricted Shares,
Forfeitable Shares, Convertible
Shares, Restricted Stock Units etc.
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And each of these employee share
incentive schemes are looked at
separately for tax purposes by Rev-
enue.

Revenueareincreasingly cracking
down on workers who they suspect
benefitted from these schemes but
who failed to pay tax on the gain. In
fact, Revenue commenceda compli-
anceprogrammein May 2014 focus-
ing on individuals who exercised
share options but who may nothave
paid the tax on these options within
the required time frame. Since early
2015 companies are also required
to report details of employees and
directors who have exercised share
options to Revenue. This obviously
makes it easier for Revenue to iden-
tify and target individuals who have
exercised options but who failed to
pay over the relevant tax.

The Department of Finance has
recently announced a public con-
sultation process on how sharebased
remuneration should be taxed as
well as looking at the possibility of
a tax-advantaged share options
scheme for smalland medium-sized
businesses. This is a welcome move
particularly for employees of com-
panies whose shares are not listed
on a stock exchange.

Generally, once the option is exer-
cised the individual holds shares in
the company as normal with any
gain arising on the disposal of these
shares at a later date being liable to
Capital Gains Tax. This is another
potential tax pitfall for employees.

If we take a look at some practical
examples such aslastyear when Aer
Lingus was acquired by British Air-
ways owner IAG, and Aer Lingus
shares were delisted from the Irish
and London Stock Exchanges in
September.

At the time of the takeover all Aer
Lingus shareholders received a cash
payment of €2.50 for each Aer Lin-
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gus share they held. All Aer Lingus
shareholders who received a pay-
ment for their shares were required
to pay any Capital Gains Tax (CGT)
liability arising on the disposal of
these shares to the Revenue Com-
missionersonorbefore 15th Decem-
ber 2015. The current rate of CGT
is33%. A CGT returnisalsorequired
tobefiledinrespectofthese dispos-
als on or before 31st October
2016.

Many Aer Lingus shareholders
were not aware of the CGT require-
mentsand may already have missed
the 15th December 2015 dead-
line. We have been working with a
number of them recently to regu-
larise this and meet the upcoming
October 2016 deadline.

It's not only company employees
who receive shares in their employ-
er’s company that need to be aware
of the tax consequences of holding
and owning shares. Where an indi-
vidual who holds shares in a com-
panyreceivesincome from the shares
they may be liable to income tax up
to 52% that is income tax at their
marginal rate, PRSI at 4% and USC
at 7%. Some public companies will
allowa shareholder to reinvest their
dividends by buying additional
shares. In this case even though an
individual doesn’t receive an actual

dividend payment the value of the
dividend reinvested is fully taxable
for the shareholder as Revenue take
theview that the reinvested dividend
is the choice of the investor.

Asoutlined above the sale of shares
gives rise to CGT on the uplift in
value between the purchase price of
the shares and the sales price of the
shares.

In some instances shares can be
“spun out”. This happened in the
case of Dairygold Co-Op where
holders of Dairygold shares received
shares in Reox Holdings. While the
spinout doesn’t result in a tax liabil-
ity the tax rules get complicated
when it comes to selling the “spun
out” shares as the cost of the original
shares must be split between both
classes of sharesto calculate the cor-
rect CGT.

Some companies also undertake
a share buyback. This happened in
the case of FBD Holdings plc. This
was a method of transferring value
to shareholders and was treated as
a CGT transaction rather than an
income tax transaction.

As you can see, from a tax point
of view; holding sharesinacompany
can be complicated and can result
in a tax bill butluckily it is never too
late to regularise your tax affairs,
and Revenue always encourage peo-
ple to do so.
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